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Jeremy M. Brown 
t  973.639.8259 
f  973.639.8733 
jmbrown@ebglaw.com

August 28, 2019 

Via Electronic Filing 
Ms. Angie Berens, Esq., Field Attorney 
National Labor Relations Board - Region 27 
Byron Rogers Federal Office Building 
1961 Stout Street, Suite 13-103 
Denver, CO 80294 

Re: Case No. 27-CA-245644, Whole Foods Market 

Dear Ms. Berens: 

This firm represents Whole Foods Market (“Whole Foods” or “Company”) in the above-
captioned unfair labor practice charge (“Charge”) filed by former Whole Foods Team Member, 

 (“Charging Party”), on or about July 29, 2019.1  Please accept this as WFM’s position 
statement and response to your August 19, 2019 request for evidence.2

In  Charge, Charging Party alleges that on July 22, 2019,  was practicing  right to 
organize and engaging with off-the-clock Team Members, when a Whole Foods Assistant Team 
Leader intimidated  and told  to leave the premises.  Charging Party claims that this alleged 
conduct violated Section 8(a)(1) of the Act.  As described more fully below, the Charge is without 
factual or legal merit. 

The Region should dismiss Charging Party’s Charge, absent withdrawal, because on July 
22, Charging Party was an off-duty Team Member, employed at a different Whole Foods store, 

1 Charging Party’s sole employer at all times relevant was Whole Foods Market Rocky Mountain/Southwest L.P.  
Neither “Whole Foods/Amazon” nor “Amazon,” ever employed Charging Party, as incorrectly identified in the 
Charge.   

2 Whole Foods submits this statement of position to assist the National Labor Relations Board (“Board”) in its 
investigation and processing of the Charge and is based on the Company’s understanding of Charging Party’s 
contentions as stated in the Charge and the Board’s Equal Access to Justice Act letter and the facts as they are currently 
known to the Company.  This letter does not constitute a waiver of any objections or defenses the Company has or 
may have to the Charge or any future complaint, subpoena, discovery or information request.  Nothing herein shall be 
construed as a waiver of the attorney work product privilege, the attorney client privilege or any other applicable 
privilege with respect to the content hereof or any other matter.  The Company expressly reserves the right to 
supplement or modify the information contained herein as it may become aware of additional facts and information. 
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and did not have the lawful right to be in the interior portions of Whole Food’s store, which are 
not otherwise open to non-scheduled Team Members or the public. 

I.  FACTS 

A. Background 

Whole Foods is a multinational natural supermarket chain, which exclusively sells products 
free from hydrogenated facts and artificial colors, flavors, and preservatives.  On , 
Whole Foods hired Charging Party as a Team Member in its Colorado Boulevard store.  The 
Colorado Boulevard store is part of the Company’s Rocky Mountain Region. 

Upon commencing employment, Charging Party, like all Team Members, received Whole 
Foods’ General Information Guide, which contains many of the Company’s policies and 
procedures.  One such long-standing policy is the Company’s Safety policy, which provides that 
when Team Members are not scheduled to work, but are at a store as a shopper, they should not 
go into back rooms of the store, including storage, receiving, production, or stock areas (General 
Information Guide, Safety Policy, p. 40, attached as part of Exhibit 1). 

The General Information Guide also contains Whole Foods’ Unauthorized Visitors policy.  
Among other things, that policy instructs Team Members who suspect the presence of a “stranger 
or unauthorized visitor” in a “non-sales or non-visitor area” of their store to immediately report it 
to store leadership (General Information Guide, Unauthorized Visitors Policy, p. 56, attached as 
part of Exhibit 1).  The policy also counsels Team Members to “ascertain the identity of anyone 
whose presence seems unusual” (Id.).  Consistent with the Safety policy, the Unauthorized Visitors 
policy reminds Team Members that “customers are not allowed in non-sales areas,” and that Team 
Members should escort individuals encountered in areas where they are not allowed back into the 
sales area (Id.).  Via that policy, Whole Foods also reserves the right to ask any individual who 
does not appear to be making or contemplating a purchase to leave the store (Id.). 

Policies such as Safety and Unauthorized Visitors are premised on the sound business 
rationale of prompting the safety of those Team Members who are and are not working.  With 
myriad loss prevention issues, food safety concerns, and potential workplace hazards, Whole 
Foods has prudently decided to limit access to its back rooms to Team Members who have a 
business reason to be there – such as scheduled work. 

Although Whole Foods limits access to its back rooms to Team Members who are 
scheduled to work, pursuant to the Company’s Non-solicitation policy, scheduled Team Members 
are not prohibited from soliciting other Team Members for any purpose – including union 
organizing – during non-working-time and in non-working areas, providing that they are not 
violating another Company policy, such as the policy prohibiting discrimination or harassment 
(General Information Guide, Non-Solicitation Policy, p. 65, attached as part of Exhibit 1).  In other 
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